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OP1 NI ON

McMurray, J.

Thi s case arose froman acci dent wherein the plaintiff, Margie
E. Sparks, fell when she stepped on a water neter cover |ocated on
t he property of Kelsey and Cynthia Finch and allegedly controlled

and nmi ntai ned by the defendant, Knoxville Uilities Board (KUB)."

The plaintiff's conplaint against the defendants Finch was dism ssed by
the trial court, which ruling was not appealed by the plaintiff.



After a bench trial, the court found that the plaintiff had failed
to prove KUB guilty of any negligence and di sm ssed her action

This appeal resulted. W affirmthe judgnent of the trial court.

The issue before us, as framed by the plaintiff, is whether
she "proved by a preponderance of the evidence that the grass,
roots and dirt accumulated around and within the neter well,
causing the |lid to becone |oosen[ed], thereby resulting in her
falling into the well."™ Qur review is de novo, acconpanied by a
presunption of correctness of the trial court's findings of fact,
unl ess t he evi dence preponderates otherwi se. Rule 13(d), Tennessee

Rul es of Appellate Procedure.

The plaintiff testified that she was nowi ng the | awn and when
she stepped on the neter cover, it flipped and she fell into the
nmeter well. When asked whet her anything was wong with the cover,

plaintiff responded as foll ows:

A | can't tell you what is wong with thelid other than it
flipped and I fell init. | amnot an expert to tell you
what is wong with the I|id. | can tell you the lid
didn't fit.

Q Is there anything wong with the well itself? Can you

tell me anything wong, any defect, any crack, any--

A Sir, I amnot an expert with that lid or the nmeter or the
well itself. I didn"t even know it was called a well
until you said so.

Q But you don't have any testinony that you can offer to
this Judge today that there was a crack, a defect, or a
break at all in that lid or the well?



A No, | can't say it was a crack or anything. | didn't
exam ne the well, whatever you call it. Al | amsaying
is that it flipped and I went in it and it didn't fit
when we tried to put it back.

The plaintiff's legal theory in this premses liability case
is that KUB was negligent in allow ng weeds, grass and roots to
grow and accunul ate under the neter cover, thereby causing it to
di sl odge and becone unstabl e and dangerous to those who m ght step
onit. In order to establish negligence, a plaintiff nust prove:
(1) a duty of care owed by defendant to plaintiff; (2) conduct
falling below the applicable standard of care that anmounts to a
breach of that duty; (3) an injury or loss; (4) cause in fact;

and (5) proximate, or legal, cause. Mcdung v. Delta Square Ltd.

Part nership, 937 S.W2d 891, 894 (Tenn. 1996), MCall v. W/lder,

913 S.W2d 150, 153 (Tenn. 1995).

In a premses liability case such as this one, the plaintiff
must prove, anong other things, that he or she was injured by a
dangerous or defective condition on the defendant's property. Cf.

Hardesty v. Service Mrchandise Co., Inc., 953 S.W2d 678, 682

(Tenn. App. 1997) ("In order to prevail against the owner or
operator of a prem ses for negligence in allow ng a dangerous or
defective condition to exist on the prem ses, the plaintiff nust
establish (1) that the defendant created the condition or (2) that
t he defendant had actual or constructive notice of the condition

prior to plaintiff's injury.")



The accident occurred on Cctober 21, 1995. The plaintiff
presented the testinony of Randall Skeen, KUB' s construction
foreman, who responded to the service call regarding the neter
after the accident. Skeen stated that he exam ned the neter cover
and well shortly after the accident and found everything "okay"
with no noticeable defects in either. He testified that he did
renove sone grass and roots underneath the cover, but that they
did not in any way inpede the cover from sitting firmy and
securely on the well. Skeen testified that KUB was responsible

for the nmi ntenance of neter wells.

The plaintiff also presented the testinony of Janes Sheets,
an i nvestigator wth Appal achian C ains Service. Sheets conducted
an investigation of the accident for KUB on Cctober 23, 1995, two
days after the accident. Sheets testified that he exam ned the
neter well and cover, and took ei ght photographs of the area. He
stated that nothi ng had been done to the neter prior to his taking
t he phot ographs. These photographs are included in the record
bef ore us. Sheets testified that some grass had grown up bet ween
the cover and the well, but that the grass did not in any way
affect the stability of the cover and how it sat on the well
Sheets stated that the cover sat "squarely and firmy" on the

wel | .



The plaintiff also presented the testinony of Samuel Thonas,
Jr., the owner of a | awn care and | andscapi ng busi ness. The court
qualified Thonmas as an expert in the field of lawn care. Thonas
exam ned the accident site in Cctober of 1997, sone two years
after the accident. He testified that he "just observed the type
of grass that was there surrounding or around the neter base
itself" and that it was mainly Johnson grass. Thomas testified as

foll ows regarding the characteristics of Johnson grass:

A And it has a matty —it tends to mat, like clunps, and it
will nove, it will nove —there is a possibility that it
could —I don't knowif | should say this —it can raise
this —it gets under things and it pushes it up. The

mattiness of it is very strong and very tough, so it has
a tendency to nove things out of its way.

Q So it can grow up and push the lid up?

A It can grow up and push the |id up, yes.

Q Are these virgin roots, this Johnson grass, is it virgin?

A Ch, no. No. They have been there for quite sone tine.?

Q When you say quite sone tinme, based on your expertise,
how | ong, in your opinion, will this condition exist with
the roots and —

A | would say at | east approxinmately two years, 18 nonths

to two years.

Thomas testified on cross-examnation as follows regarding

hi s observation of the acci dent scene:

Q Now, in regard to the lid itself, you did not |ift
it up on either occasion?

2lnthis testimony, Thomas is referring to the roots apparent in one of the
phot ographs taken by Sheets two days after the accident.
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A No, sir, | did not.

Q You did not examne the |lid and you did not
exam ne the well itself?

A No, | did not.

Q You can't identify any type of defect
what soever in the well or the [id?

A No, | did not do any physical approaches at all on
the lid.

W are of the opinion that Thomas's testinony is not
sufficient to shed any light on the probable cause or cause-in-
fact of this accident. H s investigation, two years after the
accident, bears very little relevance on the question of whether
the nmeter cover and well were in a defective or dangerous condi -
tion at the time of the accident. Regardi ng the existence of
grass growi ng between the cover and well, Thomas did not testify
that the grass was in any way causally related to the stability,

or lack thereof, of the neter cover.

KUB di d not present any evidence to the trial court. KUBdid
attenpt to inpeach the credibility of the plaintiff, and argued
that the plaintiff's injury did not conme from stepping on the
nmeter cover, but fromsone other cause. It is thus apparent from
the record that credibility was an inportant factor in deciding
this case. Al though the trial court did not make specific
findings regarding credibility, it clearly placed nore wei ght upon

the testinmony that the |id was not affected by the grass and t hat



it sat securely on the well, than the plaintiff's testinony.
"Where the issue for decision depends upon the determ nation of
credibility of witnesses, the trial court is the best judge of
credibility, and its findings will be given great weight."

Gotwald v. Gotwald, 768 S.W2d 689, 697 (Tenn. App. 1988). "On an

i ssue which hinges on witness credibility, [the trial court] wll
not be reversed unless, other than the oral testinony of the
wi tnesses, there is found in the record clear, concrete and

convincing evidence to the contrary."” Tennessee Valley Kaolin v.

Perry, 526 S.W2d 488, 490 (Tenn. App. 1974).

Gven our deference to the trial court's credibility
determ nations and the |ack of evidence regarding the issues of
probabl e cause and whether the nmeter was defective or dangerous,
we feel the evidence does not preponderate agai nst the judgnment of
the trial court. The court's decisionis affirnedinits entirety
and the case renmanded. Costs on appeal are assessed to the

appel I ant .

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge



Her schel P. Franks, Judge
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This appeal came on to be heard upon the record from the
Circuit Court of Knox County, briefs and argunent of counsel.
Upon consideration thereof, this Court is of the opinion that
there was no reversible error in the trial court.

The court's decisionis affirmed inits entirety and the case

remanded. Costs on appeal are assessed to the appellant.
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